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through complaint or otherwise, in-
cluding inspection of such records (and 
copying or transcription thereof), ques-
tioning of such persons, and gathering 
such information as deemed necessary 
to determine compliance with the Act 
or these regulations; and 

(4) Require the keeping of records 
necessary or appropriate for the admin-
istration of the Act. 

(b) Section 5 of the Act also grants 
the Secretary authority to issue sub-
poenas requiring the attendance and 
testimony of witnesses or the produc-
tion of any evidence in connection with 
any investigation or hearing under the 
Act. The Secretary may administer 
oaths, examine witnesses, and receive 
evidence. For the purpose of any inves-
tigation or hearing provided for in the 
Act, the authority contained in sec-
tions 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49, 50), re-
lating to the attendance of witnesses 
and the production of books, papers, 
and documents, shall be available to 
the Secretary. 

(c) In case of disobedience to a sub-
poena, the Secretary may invoke the 
aid of a United States District Court 
which is authorized to issue an order 
requiring the person to obey such sub-
poena. 

(d) Any person may report a viola-
tion of the Act or these regulations to 
the Secretary by advising any local of-
fice of the Wage and Hour Division, 
Employment Standards Administra-
tion, U.S. Department of Labor, or any 
authorized representative of the Ad-
ministrator. The office or person re-
ceiving such a report shall refer it to 
the appropriate office of the Wage and 
Hour Division, Employment Standards 
Administration, for the region or area 
in which the reported violation is al-
leged to have occurred. 

(e) The Secretary shall conduct in-
vestigations in a manner which, to the 
extent practicable, protects the con-
fidentiality of any complainant or 
other party who provides information 
to the Secretary in good faith. 

(f) It is a violation of these regula-
tions for any person to resist, oppose, 
impede, intimidate, or interfere with 
any official of the Department of Labor 
assigned to perform an investigation, 
inspection, or law enforcement func-

tion pursuant to the Act during the 
performance of such duties. 

§ 801.8 Employment relationship. 

(a) EPPA broadly defines ‘‘employer’’ 
to include ‘‘any person acting directly 
or indirectly in the interest of an em-
ployer in relationship to an employee 
or prospective employee’’ (EPPA sec-
tion 2(2)). 

(b) EPPA restrictions apply to State 
Employment Services, private employ-
ment placement agencies, job recruit-
ing firms, and vocational trade schools 
with respect to persons who may be re-
ferred to potential employers. Such en-
tities are not liable for EPPA viola-
tions, however, where the referrals are 
made to employers for whom no reason 
exists to know that the latter will per-
form polygraph testing of job appli-
cants or otherwise violate the provi-
sions of EPPA. 

(c) EPPA prohibitions against dis-
crimination apply to former employees 
of an employer. For example, an em-
ployee may quit rather than take a lie 
detector test. The employer cannot dis-
criminate or threaten to discriminate 
in any manner against that person 
(such as by providing bad references in 
the future) because of that person’s re-
fusal to be tested, or because that per-
son files a complaint, institutes a pro-
ceeding, testifies in a proceeding, or 
exercises any right under EPPA. 

Subpart B—Exemptions 

§ 801.10 Exclusion for public sector 
employers. 

(a) Section 7(a) provides an exclusion 
from the Act’s coverage for the United 
States Government, any State or local 
government, or any political subdivi-
sion of a State or local government, 
acting in the capacity of an employer. 
This exclusion from the Act also ex-
tends to any interstate governmental 
agency. 

(b) The term United States Government 
means any agency or instrumentality, 
civilian or military, of the executive, 
legislative, or judicial branches of the 
Federal Government, and includes 
independent agencies, wholly-owned 
government corporations, and non-
appropriated fund instrumentalities. 
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(c) The term any political subdivision 
of a State or local government means any 
entity which is either. 

(1) Created directly by a state or 
local government, or 

(2) Administered by individuals who 
are responsible to public officials (i.e., 
appointed by an elected public offi-
cial(s) and/or subject to removal proce-
dures for public officials, or to the gen-
eral electorate. 

(d) This exclusion from the Act ap-
plies only to the Federal, State, and 
local government entity with respect 
to its own public employees. Except as 
provided in sections 7 (b) and (c) of the 
Act, and § 801.11 of the regulations, this 
exclusion does not extend to contrac-
tors or nongovernmental agents of a 
government entity, nor does it extend 
to government entities with respect to 
employees of a private employer with 
which the government entity has a 
contractual or other business relation-
ship. 

§ 801.11 Exemption for national de-
fense and security. 

(a) The exemptions allowing for the 
administration of lie detector tests in 
the following paragraphs (b) through 
(e) of this section apply only to the 
Federal Government; they do not allow 
private employers/contractors to ad-
minister such tests. 

(b) Section 7(b)(1) of the Act provides 
that nothing in the Act shall be con-
strued to prohibit the administration 
of any lie detector test by the Federal 
Government, in the performance of any 
counterintelligence function, to any 
expert, consultant or employee of any 
contractor under contract with the De-
partment of Defense; or with the De-
partment of Energy, in connection 
with the atomic energy defense activi-
ties of such Department. 

(c) Section 7(b)(2)(A) provides that 
nothing in the Act shall be construed 
to prohibit the administration of any 
lie detector test by the Federal Gov-
ernment, in the performance of any in-
telligence or counterintelligence func-
tion of the National Security Agency, 
the Defense Intelligence Agency, or the 
Central Intelligence Agency, to any in-
dividual employed by, assigned to, or 
detailed to any such agency; or any ex-
pert or consultant under contract to 

any such agency; or any employee of a 
contractor to such agency; or any indi-
vidual applying for a position in any 
such agency; or any individual assigned 
to a space where sensitive cryptologic 
information is produced, processed, or 
stored for any such agency. 

(d) Section 7(b)(2)(B) provides that 
nothing in the Act shall be construed 
to prohibit the administration of any 
lie detector test by the Federal Gov-
ernment, in the performance of any in-
telligence or counterintelligence func-
tion, to any expert, or consultant (or 
employee of such expert or consultant) 
under contract with any Federal Gov-
ernment department, agency, or pro-
gram whose duties involve access to in-
formation that has been classified at 
the level of top secret or designated as 
being within a special access program 
under section 4.2 (a) of Executive Order 
12356 (or a successor Executive Order). 

(e) Section 7(c) provides that nothing 
in the Act shall be construed to pro-
hibit the administration of any lie de-
tector test by the Federal Government, 
in the performance of any counterintel-
ligence function, to any employee of a 
contractor of the Federal Bureau of In-
vestigation of the Department of Jus-
tice who is engaged in the performance 
of any work under a contract with the 
Bureau. 

(f) Counterintelligence for purposes of 
the above paragraphs means informa-
tion gathered and activities conducted 
to protect against espionage and other 
clandestine intelligence activities, sab-
otage, terrorist activities, or assassina-
tions conducted for or on behalf of for-
eign governments, or foreign or domes-
tic organizations or persons. 

(g) Lie detector tests of persons de-
scribed in the above paragraphs will be 
administered in accordance with appli-
cable Department of Defense directives 
and regulations, or other regulations 
and directives governing the use of 
such tests by the United States Gov-
ernment, as applicable. 

§ 801.12 Exemption for employers con-
ducting investigations of economic 
loss or injury. 

(a) Section 7(d) of the Act provides a 
limited exemption from the general 
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